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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


X 


BOSTON M. CHANCE, 

LOUIS C. MERCADO, et al., 


Plaintiffs-"ppellees, 

-against- 


THE BOARD OF EXAMINERS AND THE BOARD OF 
EDUCATION OF THE CITY OF NEW YORK, et al., 


No. 74-1334 


Defendants 

COUNCIL OF SUPERVISORS AND ADMINISTRATORS 
OF THE CITY OF NEW YORK, LOCAL 1, SASOC, 
AFL-CIO, 


Proposed Defendant-Intervenor-Appeilant. : 


Appeal from an Order of the 
United States District Court for the 
Southern D‘strict of New York 


BRIEF FOR PLAINTIFFS-APPELLEES 


Issues Presented for Review 

1. Whether a decision is an appealable order under 
28 U.S.C. §1291 or §1292(a) when it constitutes merely a interpre¬ 
tation of an order previously entered, and when it involves 
only a narrow side issue in the litigation which is one of 
a series of claims before the district court which antici¬ 
pates rendering a decision finally resolving major aspects 
of this complex litigation in the near future? 
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2. Aether a district court judge's decision re¬ 
affirming the decision of the district court judge previous¬ 
ly assigned to the case, which decision constituted merely 
an interpretation of the meaning of his own previously 
entered order, regarding an aspect of the relief granted by 
that order, should be disturbed by this Court on appeal in 
the absence of any showing of an abuse of discretion? 

Statement of the Case 

1. Previous Related Proceedings 

This appeal involves a narrow side issue in the 
complex litigation which has already resulted in two appeals 
to this Court, which has in each instance affirmed the de¬ 
cision of the district court. See Chance et al. v. Board 
of Examiners et al. , 458 F.2d 1167 (2d Cir. April 5, 1972) 
(Feinberg, J.); Chance et al. v. Board of Education et al ., 

2d Cir. Dkt. Nos. 73-2320, 73-2476, April 12, 1974 (Feinberg, J.). 
There are at the present time additional proceedings pending 
in the district court, which anticipates rendering a decision 
finally resolving major aspects of this litigation in the 
near future. 

The case was initiated in September of 1970, by 
plaintiffs challenging the examinations used to select prin¬ 
cipals and other supervisors in the City School System on the 
ground that those examinations discriminated unconstitution¬ 
ally against minority groups. After extensive proceedings 


V 
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the district court issued on July 14, 1971, an opinion 
granting plaintiffs' motion for a preliminary injunction on 
the ground that the examinations had been shown to be dis¬ 
criminatory and could not be justified as job-related. 330 
F. Supp. 203 (S.D.N.Y. 1971) (Mansfield, J.). That decision 
was upheld by this Court on April 5, 1971. 458 F. 2d 1167 

(Feinberg, J.). Extensive negotiations and additional 
proceedings in the district court resulted in the entry on 

July 12, 1973, of a Final Judgment against the defendant 
Board of Examiners and a modified Preliminary Injunction 

against tne defendant Board of Education containing parallel 
provisions. Those orders -- hereinafter referred to as the 
July 12 orders -- provided injunctive relief: (1) pro¬ 
hibiting the continued implementation of the old examination 
system previously found to be discriminatory; (2) ordering 
the institution of an interim system for filling vacant 
supervisory positions without regard to whether applicants 
possessed licenses as a result of the examination system pre¬ 
viously found to be discriminatory; and (3) ordering the 
development of a permanent new selection system. Those 
orders are set forth at pp. 274-316a of the Appendix to the 
Board of Education's brief on the appeal to this Court in 
73-2320. (That Appendix provides a convenient compila¬ 
tion of many of the previous proceedings in this case. For 
the convenience of the Court documents referred to in this 
brief not contained in the Appendix filed by the CSA on this 
appeal, rill be cited to the Appendix in No. 73-2320 where 




possible). The July 12 orders were upheld by this Court on 
April 12, 1974. 2d Cir. Dkt. Nos. 73-2320, 73-2476 (Feinberg,J.) . 

There are currently pending in the district court 
proceedings related both to the enforcement of the July 12 
orders' provisions regarding implementation of the interim 
system for filling supervisory vacancies, and to the develop¬ 
ment of a permanent new selection system. 

2. Decision Below 

The decision below involves solely a question as 
to the district court's interpretation of the meaning of 
identical provisions in its July 12 orders regarding an aspect 
of the relief there granted. 

The July 12 orders provided, inter alia, that 
pending the development of a permanent new system for the 
selection of school supervisors, persons who had not received 
licenses under the old examination system, but who satisfied 
the experience and eligibility requirements established by 
State law and by the Board of Education, were to be given an 
opportunity to compete for vacancies "without regard to 
whether such persons presently hold regular appointments or 
assignments, supervisory licenses, or have passed supervisory 
examinations, or any portion thereof, administered in the 
past." The orders contained a further provision specifically 

overriding any "law, regulation, by-law, or co ntract " which 
might require that priority in filling vacancies be given to 
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licensed personnel (Para. VIII subpara. 2, App. Mo. 73-2320.. 
pp. 280a, 314a) (emphasis added). The obvious purpose of 
these provisions was to ensure that the discrimination 
resulting from the old examination system not be perpetuated 
through the operation of the kind of collective bargaining 
agreement provision at issue on this appeal, which grants 
priority in receiving assignments to all new vacancies to 
persons who have acquired seniority rights under the old 
examination system. 

The July 12 orders were entered only after a hearing 
at which the parties, members of plaintiffs' class, prospec¬ 
tive intervenors and, indeed, all persons with objections to 

present were provided a full opportunity to be heard. See 
generally transcript of hearing of June 28, 1973, Ap£. No. 

73-2320, pp. 201-263a. The Council for Supervisory Assoc¬ 
iations (hereinafter CSA) was present at that hearing and 
presented a variety of arguments regarding the proposal 
which became embodied in the July 12 orders, but raised no 
objection whatsoever to those aspects of it which barred 
implementation of CSA contract provisions granting licensed 
persons priority with respect to the filling of vacancies." 7 
The CSA also failed to present any formal motion to inter¬ 
vene at that time, but its oral request for intervention 


y The CSA's argument that plaintiffs are somehow responsible 
for its failure to object to these aspects of the July 12 
orders at that time is absurd. It was clear from the face of 
jj® that they affected the transfer list provisions of 

tne CSA contract. Plaintiffs certainly never made any repre- 
sentation that CSA contractual rights were not affected. 





was accepted by the district court, carefully considered, 
and rejected in an opinion dated July 10, 1973. aN o. 
73-2320, pp. 269-73a. No appeal from that denial was ever 
taken by the CSA. (Another prospective intervenor, Charles 
Wiener, did choose to present a formal motion for interven¬ 
tion at that time, and to appeal its denial. That appeal 
was heard by this Court together with the Board of Education’ 
appeal from the July 12 orders, and the decision below 
affirmed in its opinion of April 12, 1974, Nos. 73-2320, 
73-2476, which also affirmed the July 12 orders). 

Several months after entry of the July 12 orders, 
plaintiffs learned that the Board of Education had ordered 
community school boards to fill supervisory vacancies in 
accordance with the ’’transfer list" provisions of the CSA 
contract. These provisions required that persons who had 
acquired seniority with licenses obtained under the old 
examination system be granted priority in consideration for 
all supervisory vacancies, and mandated with respect to 
intermediate supervisory positions that such persons be hired 
for any vacancy for which at least five persons from the 
transfer list had applied. This appeared to be in direct 
violation of those aspects of the July 12 orders guaranteeing 
plaintiffs' class an opportunity to compete on an equal 
basis for supervisory vacancies, and prohibiting implementa¬ 
tion of any contractual provision which required that prior¬ 
ity in filling such vacancies be given to persons licensed 





under the old examination system. Accordingly, plaintiffs 
requested that the district court direct defendant Board of 
Education to stop enforcing the union transfer list pro¬ 
visions in violation of the terms of the July 12 orders. 

•See letter from plaintiffs' counsel to Judge Mansfield dated 
November 15, 1973, App . No. 74-1334, pp. 12-14a. 

Then district Judge Mansfield, who had presided 
over the case since its initiation in September of 1970, 
heard argument by the parties and the CSA on November 16, 

1973, on the issue of whether the terms of the July 12 
orders were intended to prohibit the operation of such 
contractual provisions as the transfer list. The parties 
and the CSA also submitted letters to Judge Mansfield 
setting forth their arguments on the issues involved. See, 
e-R- , App . No. 74-1334, pp. 12a, 15a, 19a, 40a, 50a, 53a, 

56a. During these proceedings the CSA participated and had 
the opportunity to present its views to the Court fully as 
much as the parties, as Judge Mansfield subsequently found. 
(Other non-parties interested in intervening to support 
plaintiffs' position, such as the Public Education Associa¬ 
tion and a group of acting supervisors barred from opportunity 
for appointment to vacancies by virtue of the transfer list 
provisions, were, by contrast, excluded from participation 
in the November 16 hearing). Moreover, the CSA's position 
was supported in these proceedings by both the Board of 
Education and the Board of Examiners. See, App . No. 74-1334, 






pp. 15a, 53a, and letter dated November 26, 1973 from counsel 
to the Board of Examiners to Judge Mansfield. 

On December 27, 1973, Judge Mansfield issued a 
memorandum opinion which he termed an "interpretation" of 
his own July 12 orders (pp. l n ,12a, infra ). (Since that 
decision has for some reason not been included in the Joint 
Appendix filed by the CSA, it is reproduced as an appendix 
to this brief, pp. 1 -I 3 a , infra). The opinion notes 

that the purpose of paragraph III of the July lf> orders, 
establishing the interim system of selection and appointment, 


was to insure that, since licenses had been 
found to have been issued pursuant to a 
racially discriminatory examination system, 
the failure of an applicant to possess a 
license would not preclude his or her being 
appointed to fill a vacancy, provided 
certain other eligibility standards had been 
met. (p. 3 _ 4 a> infra.) 

Judge Mansfield noted further that the transfer provisions of 
both the old and the new CSA contracts "if enforced, have the 
effect of discriminating in favor of licensed supervisory 
personnel seeking a transfer into a vacancy as against all 
other applicants for that vacancy." ( p . 6-7a. infra.) 

He concluded that: 

"Viewing the pertinent language of the Orders 
in the light of their background and overall 
purposes, we are satisfied that they prohibit 
the Board [of Education] from entering into any 
contract which v/ould have the effect of preferring 
licensed personnel, whether or not previously 
appointed to supervisory positions, over unlicensed 
personnel who are otherwise qualified under the 
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terms of the Orders for appointment to fill a 
vacancy. To hold otherwise would be to sanction 
the very discrimination against which the Orders 
were directed. 

The purpose of the Orders was to insure that 
in filling vacancies persons who had acquired or 
might acquire licenses as a result of the dis¬ 
criminatory testing system would not be given 
preference over otherwise qualified applicants 
in the making of appointments. That purpose, as 
articulated in detail in our decision, 330 F. 
Supp. 203, and in that of the Court of Appeals 
affirming it, 453 F.2d 1187, as well as in the 
terms of our Orders, was known to the Board and 
to the CSA when they negotiated the current 
August 1973 CSA agreement. The transfer pro¬ 
visions of the CSA agreement violates that ob¬ 
jective. Although the current CSA contract is 
couched in terms of seniority rather than of 
possession of a license (which had been the re¬ 
quirement prior to 1973) the effect is to prefer 
persons licensed under the discriminatory testing 
system, since they are the only applicants having 
the five or more years of continuous service 
entitling them, upon transfer, to preference in 
appointment to the vacant positions as inter¬ 
mediate supervisors." 

(pp. 8-9a, infra.) 


* * 


"For the foregoing reasons we conclude that 
the transfer provisions of the CSA provisions 
of the CSA agreement, by giving a preference to 
senior supervisory personnel, violate our Orders. 

... To give preference to those appointed under 
a discriminatory testing system,...which is the 
effect of the CSA agreement's transfer provisions, 
would be to reward the very discriminatory 
practices which we have outlawed." 

(pp. ll-12a, infra.) 

The court noted finally with respect to the CSA's 
opportunity to participate in proceedings related to its 
interests that the CSA: 
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"was given full opportunity to be heard and was 
heard with respect to the terms of the proposed 
[July 12] Orders before they were approved (see 
attached Memorandum Decision) [referring to July 
19, 1973 decision, App . No. 73-2320, p. 269a]. 
When recently the possible conflict between the 
Orders and the transfer provisions of the CSA 
agreement first was raised, we permitted CSA's 
counsel to participate, to be heard at length 
at our November 16, 1973 informal hearing on the 
question before us, and to submit fairly exten¬ 
sive post-argument letters (Nov. 26 and 29, 1973) 
and enclosures which we have examined and con¬ 
sidered. 

As a practical matter, therefore, CSA has 
thus been granted the rights of an intervenor 
for the limited purpose of contesting the issue 
raised by plaintiffs with respect to the trans¬ 
fer provisions of the CSA agreement." 

( p. 12a, infra.) 


Nonetheless the court granted the CSA permission to 
formalize its limited intervention or to offer proof on 
the specific issue (p. 12a, infra .) 

The CSA subsequently moved for reconsideration of 
this decision and for formal intervention before Judge Tyler 
to whom the case had by then been assigned. On January 21, 
1974, Judge Tyler granted the CSA's motion for intervention 
but limited that intervention to the scope specified in 
Judge Mansfield's December 27 decision, thereby denying the 
CSA’s request for general intervention. ( App . No. 74-1334, 
p. 58a). The CSA failed to appeal that order. (Accordingly, 
while the CSA argues on this appeal for a grant of general 
intervention, that issue is not properly before this Court.) 
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The CSA submitted papers and arguments to Judge 
Tyler which constituted simply a rehash of those previously 
rejected by Judge Mansfield. See CSA Order to Show Cause 
to Intervene and for Reconsideration filed January 8, 1974; CSA 
letter to Judge Tyler dated January 28, 1974; A££.No. 74 - 1334 , p . 
On February 25, 1974, Judge Tyler issued an opinion concluding 
that the CSA transfer issue ''received full consideration before 
Judge Mansfield," concurring in the latter's conclusion that 
"..mplementation of the transfer provisions would perpetuate 
discrimination and seriously jeopardize the efficacy of pre¬ 
vious orders of the court," and accordingly declining to 
rescind or alter Judge Mansfield’s decision of December 27, 

1973. ( App . No. 74-1334, p. 65-66a). 

It is this February 25 decision of Judge Tyler, 
reaffirming Judge Mansfield's December 27 decision, that is 
here on appeal. 

The CSA’s subsequent motion for a stay pending 
appeal was denied by Judge Tyler on March 12, 1974 on the 
following grounds: 

"1- 1 have extreme doubt that the order 

m question is appealable as a final order; 

2. Similarly, assuming that this is an 
interlocutory order, it does not seem to be 
appealable under 28 U.S.C. 1292; 

3. Two judges acting for the Court have 
each considered C.S.A.'s arguments; it seems, 
thus, unlikely that appeal of this narrow side 
issue will do any more than delay resolution 
of the case in chief; and 


63a. 
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4. At present, it appears more than likely 
that the entire litigation may soon be concluded 
at the,district court level; and 

5. The order which C.S.A. attacks has 
been in effect since December 27, 1973; hence 
there seems to be no compelling urgency for this 
appeal, if such legally is permissable, to go 
forward." 


( App . No. 74-1334, pp. 67-68a) 


The Second Circuit panel which heard argument on March 18, 
1974 on the Board of Education’s appeal of the July 12 
orders, subsequently denied the CSA's motion for a stay 
pending determination of its appeal. App . No. 74-1334, 
p. 69a. 


ARGUMENT 
——- _ 


Introduction 


The CSA s appeal should be summarily dismissed as 
frivolous. As indicated by Judge Tyler and argued in Point I 
infra, the February 25 decision appealed from does not appear 
to be an appealable order. But even assuming that it were 
appealable, the issue involved is of the sort that would call 
for appellate intervention only on a showing that the district 
court had grossly abused its discretion. It involves solely 
a question as to the details of the relief provided w’hich this 
Court said recently should be "almost the last to attract 
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appellate intervention". Vulcan Society et al., v . Civil 
Service Commission et al. , 6 CCH Emp. Prac. Dec. 118974 at 
p. 6141 (2d Cir. 1973), 

Moreover there can be no question in this case as 
to the propriety of the relief provided, since orders barring 
the continued implementation of such seniority and transfer 
provisions have become a standard aspect of the relief granted 
in employment discrimination cases during the past decade. 

It is by now well-accepted doctrine that facially neutral employ¬ 
ment practices that perpetuate the effects of past discrimin¬ 
ation are unlawful. See, e.g. , Griggs v. Duke Power Co. , 401 
U.S. 421 (1971). This principle has been applied in numerous 
cases in this and other Circuits to prohibit the continued op¬ 
eration of seniority and transfer provisions comparable to those 
at issue in the instant case. These cases have recognized the 
principle embodied in the orders of the court below, that relief 
must, provide persons who were disadvantaged under the discrimin¬ 
atory system maintained in the past an opportunity to obtain the 

jobs they would have been eligible for had there been no dis- 

... . _t_/ 

crimination, at least with respect to new vacancies. 


~ See, e.g. , U.S. v. Bethlehem Steel Corp. , 446 F.2d 652 (2d 
Cir. 1971); U.S, v. Local 189, United Paper Mak ers v. U.S., 416 
F. 2d 980 (5th“Cir. 1969); U.S. v. Jacksonville Trml, 451 F.2d 418 
(5th Cir. 1971), cert. den~ ~4F6~~0TST~90F'T19 TTiTU . S. v. Georgia 
Power Co. , 474 F.2d 906 (5th Cir. 1973); U.S. v. Chesapelke & 

Ohio Ry . , 5 CCH Emp. Prac. Dec. 8090 (4thTTr~T97l) ; see' generally 
Cooper 6c Sobol, Seniority and Testing Under Fair Employment Laws 
S2 Harv. L. Rev. ~IS98-tmrT- - - - 



-14- 


The only question at issue is whether Judge Mansfield, who 
presided with painstaking care over all of the extensive 
proceedings in the case from its initiation in September of 
1970 through his decision of December 27, 1973, erred in 
interpreting the meaning of the terms of his own July 12 
orders. Moreover that December 27 decision has itself been 
reconsidered and confirmed by yet another experienced 
district court judge. Under these circumstances, the CSA's 
claims deserve little consideration by this Court. 

The CSA raises a number of issues in its papers 
which are not properly before this Court. We will not deal 
with these here, nor make any attempt to correct the innumer¬ 
able misstatements of fact related thereto contained in their 
papers. 

However we feel we should make some response to 
the claims repeated throughout the CSA's papers that it has 
not been treated fairly by the two district judges below, and 
its request that this Court now grant it full intervention. 

The request for full intervention cannot be considered 
b y this Court, since the CSA has never appealed a decision 
below denying it intervention. The most recent decision on 
the CSA's request for intervention was Judge Tyler's order 
of January 21, 1974, which rejected the CSA's motion for 
general intervention, specifically limiting intervention to 
the question of whether the transfer list provisions were 
in conflict with the July 12 orders. ( App . No. 74-1334, p. 58a) 
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That order was not appealed by the CSA, nor was any motion 
tiled which would have tolled the running of time for the 
filing of an appeal. Accordingly, the issue of whether or 
not the district court should at that or any previous stage 
of the case have granted full intervention to the CSA is not 
before this Court. (As noted supra , the CSA had similarly 
failed to appeal the district court's July 10, 1973 decision 
denying its informal request for intervention. Another 
prospective intervenor, Charles Wiener, did appeal from that 
aspect of the July 10 decision denying his motion for inter¬ 
vention. That appeal was dismissed by this Court in its 
decision of April 12, 1974, Dkt. Nos. 73-2320, 73-2476. 

Moreover, wholly apart from the fact that the CSA 
neglected to appeal the decisions below limiting its formal 
participation in the case, any notion that the CSA's interests 
have not been adequately represented in the proceedings 
uelow must be rejected. Both the defendant Board of Education 
and the def ndant Board of Examiners fought vigorously for the 
CSA's position on the transfer issue. (See pp. 7-8 supra ) 

And the CSA itself was allowed to participate fully on that 
issue both before Judge Mansfield and as a formal intervenor 
before Judge Tyler. In addition the CSA was allowed to par¬ 
ticipate in previous proceedings on an informal basis despite 
the fact that its interests were apparently adequately 
represented by the existing parties and that it failed to make 






a timely motion to intervene in connection with the 
proceedings which resulted in the July 12 orders. Had 
the district court permitted all the non-parties with 
interests similar to or greater than the CSA's to participate 
formally in the proceedings below, this already exceedingly 
complex litigation might well have proven entirely unman¬ 
ageable. Numerous different groups and individuals, 
ranging from the Public Education Association to teachers 
and supervisors, have participated in an amicus or other 
capacity throughout the proceedings in this case. Both the 
court below and this Court have been careful to permit these 
groups to present argument, but to prohibit them from 
intervening as parties in the absence of any showing that their 
particular interests were being affected and that they were not 
being adequately represented by the several parties to the 
lawsuit. Had this not been so, the suit would have been 
entirely unmanageable. The CSA was permitted limited inter¬ 
vention when it asserted fhat it had a particular institution¬ 
al interest at stake. It is of course free to request such 
intervention in the future. It has no basis for arguing that 
its interests have not been adequately protected in the pro¬ 
ceedings to date. 

Moreover there is no reason to believe that the 
lelief provided by the July 12 orders would have been any 
different had the CSA been formally participating as an inter- 

As noted supra , p. n , prohibitions 


venor at that time. 
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against the continued operation of seniority and other systems 
which operate to perpetuate the effects of an unconstitutional 
system are standard aspects of the relief traditionally pro¬ 
vided in equal employment cases. 

POINT I 

THE DECISION BELOW IS NOT AN APPEAL ABLE ORDER 

Judge Tyler's February 25, 1 Q 74 decision, reaffirming 
Judge Mansfield's December 27, 1973 decision, is not appealable 
as of right either as a final decision or as an interlocutory 
decision under 28 U.S.C, §1292(a). Both decisions were by 
their own terms, as described supra pp. 8-10 , simply 

interpretations -- not modifications -- of the earlier July 12 
orders. The July 12 orders were of course appealable, as was 
the July 10, 1973 order denying the CSA and Charles Wiener 
intervention. And both the July 10 and the July 12 orders 
were in fact appealed -- but not by the CSA. 

It is clear that while an order modifying injunctive 
relief is appealable, an order merely construing or interpreting 
such relief is not. Thus in a case directly comparable to that 
at bar, the Seventh Circuit held that an order construing a pre¬ 
liminary injunction, but not modifying it, "is neither a final 
decision, so as to be appealable under 28 U.S.C.A. Sec. 1291, 
nor one of the interlocutory orders from which 28 U.S.C.A. Sec. 
1292 permits an appeal." S.E.C. v. Investment Corp . of America, 
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369 F.2d 383, 384 (7th Cir. 1966). The rationale is that if 
the court modifies an order then it is taking substantive new 
action which can properly be the subject of appellate review. 
However, if the court is merely interpreting provisions of 
its own order, as here, an appellate court has little function 
to serve. Moreover, any other rule would permit parties to 
obtain review at any time merely by requesting interpreta¬ 
tions of orders previously entered, thereby avoiding the 
rules regarding timely appeals. This kind of device has been 
clearly rejected by the courts. See, e.g. Stiller v. Squeez- 
a-Purse Corp. , 251 F.2d 561 (6th Cir. 1958) (holding that 
party who failed to take a timely appeal from the first order 
refusing to modify injunction cannot lay new basis for 
appeal by simply making renewed motions for modification.) 

The CSA s present appeal from the decision below is 
in essence an attempt to collaterally attack the July 12 
orders. The CSA had an opportunity for effective review at 
the time those orders were entered. Its failure to pursue 
its appeal rights at that time cannot be remedied by an 
attack on the district court's subsequent interpretation of 
its orders. 

Another decision interpreting the July 12 orders 
was entered by Judge Tyler on March 6, 1974, and more will 
very likely be entered before the conclusion of this complex 
case. It would be very disruptive and wasteful of the time 
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of this Court if each such order that may be entered were to 
be the subject of a separate appeal to this Court. 

The February 25 decision also fails to satisfy the 
standards for a permissive appeal set forth in 28 U.S.C. 
§1292(b). The CSA never even claimed it did satisfy those 
standards, or requested the district court to rule that it did. 


3T 
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POINT II 

THE DECISION BELOW, WHICH MERELY REAFFIRMS THE 

DISTRICT COURT'S PREVIO US_ INTERPRETATION OF 

THE : IEANINC OF ITS OWN ORDER RECARDING AN ASPE CT 
0 F THE RELIEF GRANTED BY THAT ORDER, WAS CORRECT 
AND SHOULD NOT BE DISTURBED BY THIS COURT ON 
APPEAL . 

Even assuming that a district court decision which 
merely interprets the terms of a previous order is appealable, 
it should clearly be reversed only where there is an abuse of 
discretion. None can be found here and, indeed, there can 
be little doubt as to the correctness of the decision below. 

As noted supra pp. 4-5 , and specifically found 

by Judge Mansfield in his opinion of December 27, 1972, the 
July 12 orders were designed, inter alia ,to provide for an 
interim system of selection and appointment in which persons 
who had not received licenses under the examination system 
previously found to be unconstitutionally discriminatory, but 
satisfied certain eligibility qualifications, would have an 
opportunity to compete on an equal basis for vacancies, and 
would not be prejudiced because they lacked such licenses. The. 

CSA contract transfer list provision here at issue is exactly 
the kind of provision that the language in the Julv 12 orders 
specifically outlawing any contractual provision granting priority 
to licensed persons was designed to cover. These issues were 
extensively briefed and argued before Judge Mansfield and, upon 
reconsideration, before Judge Tyler. See pp. 7-8, 10-11, supra. 
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The CSA has presented no arguments here that have not already 
been considered and rejected by the two district judges belowT 
Those arguments do not merit any consideration by this Court, 


_3V 

Thus the CSA's argument here that Judge Mansfield erred 
factually in finding that the only persons who could make use 
of the transfer provisions were those licensed under the dis¬ 
criminatory selection system, was presented to and rejected 
by Judge Tyler, apparently on the grounds urged there by 
plaintiffs. The transfer provisions are not now by their terms 
limited to licensed persons; they are theoretically available 
to any person, licensed or unlicensed, who has served for five 
continuous years in a particular job title. However, as a 
practical matter no person other than a licensed person would 
have gotten an appointment five years ago and been permitted to 
remain continuously on the job. The appointment of unlicensed 
persons on a long term acting basis was an irregular and un¬ 
usual procedure until the entry of the preliminary injunction in 
this case three years ago. That injunction has resulted in large 
numbers of appointments of unlicensed persons, but this new crop 
of unlicensed appointees is years away from the five year elig¬ 
ibility requirement for the transfer provisions. The CSA papers 
do not contradict this fact, and no contrary proof or argument 
has been introduced at any other stage of this proceeding. At 
most, the CSA states that some acting ( i.e . unlicensed) inter¬ 
mediate supervisors will be able to use the transfer provision 
in the second year of the current collective bargaining agreement. 
But none can use it now, which is all that Judge Mansfield 
said. Moreover, even after a year or two has gone by and 
some persons who did not come through the discriminatory 
licensing system become eligible to use the transfer pro¬ 
visions, such persons will still be few in number. For 
many years to come the overwhelming bulk of persons eligible 
for transfer will be those who benefited from the prior dis¬ 
criminatory system. It is therefore clear that Judge Mans¬ 
field was factually correct in concluding that the transfer 
provision gave overwhelming if not exclusive preference to 
persons licensed under the prior discriminatory system. As 
such.it perpetuates the effects of the past discrimination 
and is directly contrary to the language and purpose of the 
July 12 orders. 
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and plaintiffs will not burden the Court with repetition of 

the arguments submitted by them and accented by those judges. 

■ve will instead simply rely on the arguments contained in 

4/ 

papers we have submitted below, and on the district court 
opinions of December 27, 1973 (pp.la-13a,infra) and February 27, 
1974 (A££. No. 74-1334 pp. 65-66a). 


W 

• R• > letters of Elizabeth B. DuBois dated November l 5 
1973 and November 27, 1973 (App. No. 74-1334, pp. 12-14a, 40-49a| 
Plaintiffs ilemorandum in response to CSA Motions for Intervention 
and Reconsideration, filed January 18, 1974. 
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CONCLUSION 


For the reasons stated above, this Court should 
summarily dismiss the appeal from the decision below de¬ 
clining to rescind or alter the decision of Judge Mansfield 
of December 27, 1973. 

Dated: New York, New York 

May 1, 1974 


Respectfully submitted, 
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